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LON L. FULLER
AND THE ENTERPRISE OF LAW

BARRY MACLEOD-CULLINANE

“The only formula that might be called a definition of law offered in these writings is

by now thoroughly familiar: law is the enterprise of subjecting human conduct to the
governance of rules. Unlike most modern theories of law, this view treats law as an
activity and regards a legal system as the product of a sustained purposive effort.”

Lon L. Fuller — The Morality of Law!

| INTRODUCTION

At a time when legal positivism — the doctrine that law
and morality must be separated — was riding high, there
emerged an eloquent champion of natural law theory, abeit
in a secularised form, whose digtinctive and thoughtful ar-
guments won applause even amidst the controversy he
sparked. The legal philosophy of Lon L. Fuller (1902-
1978) has largely gone unnoticed by those interested in the
processes and institutional order of a market society — a
fact | am seeking to remedy in the present Paper. However,
this should not be taken as my final word on the subject;
rather, it represents my first tentative examination of the
richness and vitality of Fuller’'s thought. | hope that such
inadequacies as may be found will serve to promote dis-
cussion and exploration of the issues raised by Fuller.

Fuller's The Morality of Law, first published in 1964, is his
most famous and, perhaps, his most controversia work. At
a time when legal positivism still dominated jurisprudence,
the suggestion that law and morality were not only connect-
ed but connected intimately was such an affront to scientist-
ic thinking that it brought repeated charges of “axe
grinding” from one reviewer. “[A]s a theory of law, many
readers will find what the author says unsatisfactory. He is
obviously grinding an axe, and such emphasis inevitably
distorts.”2 Interestingly enough, that reviewer, Robert S.
Summers, has subsequently come to revise both his
evaluation of Lon Fuller’s writings and also substantially to
shift his methodological outlook towards Fuller’'s position.3
But The Morality of Law did not begin controversy: it was,
by Fuller's own reckoning,* merely round four in a
long-running dispute between himself and the English legal
theorist, H. L. A. Hart. Moreover, a reading of the partic-
ular rounds, the papers and books published by Hart and

Fuller, indicates that disagreement was not founded solely
upon Hart's legal positivism and his insistence upon the
separation of law and morals. Several other themes
contributed to define what Fuller, in his later “Reply To
Critics’, characterised, after Hart, “fundamental differences
in our ‘starting points' "5 and which seemed to preclude a
coherent dialogue from emerging between him and the legal
positivists.

These “starting points’ include the conception of law as a
dynamic process of creation and discovery. In his conti-
nuing emphasis upon customary law, i.e. spontaneousy
evolved rules emerging through dispute arbitration and ad-
judication combined with the spread of superior ways of
doing things through competition and imitation, as exempli-
fied by the Law Merchant,® Fuller entirely endorses the de-
scription by the Italian legal thinker, Bruno Leoni, that:

Individuals make the law, insofar as they make suc-
cessful clams. They not only make previsions and
predictions, but try to have these predictions succeed
by their own intervention in the process. Judges, juris-
consults, and, above al, legidators are just individuals
who find themselves in a particular position to in-
fluence the whole process through their own interven-
tion.”

Indeed, there is an emphasis throughout The Morality of
Law upon law not only as an enterprise, but as one which is
most at home and compatible with the market order, which
it itself mirrors. Building upon his examination of “the
conditions that make a duty most understandable and most
palatable to the man who owes it” 8 Fuller asks what form
of society will most likely meet these conditions. When
will observance and compliance of moral and legal duties
be most complete? Fuller relates that “the answer is a sur-



prising one: in a society of economic traders’.® His sub-
sequent approval of F. A. Hayek’s close identification of the
rule of law with the market order is further confirmed by an
excellent presentation of the ideas of Soviet theorist Eugene
Pashukanis, particularly his Commodity Theory of Law,
which Fuller suggests should be renamed “the Commodity
Exchange Theory of Legal and Mora Duty”1° and which
serves to underscore the “somewhat startling conclusion
that it is only under capitalism that the notion of the moral
and legal duty can reach its full development”. 11

In addition, the law serves a very important coordinative
function by providing a chart against which an individual
might orientate his plans and actions and rationally evaluate
their (likely) interplay with those of (often anonymous)
others.2 Thus, “[i]n one aspect our whole legal system rep-
resents a complex of rules designed to rescue man from the
blind play of chance and to put him safely on the road to
purposeful and creative activity.”13 It is perhaps illuminat-
ing to note that Fuller's examples of this coordinative role
are entirely drawn from the commercia sphere (the law of
quas contract, the law of contract, and tort law) and whose
“acceptance today represents the fruit of a centuries-old
struggle to reduce the role of the irrational in human af-
fairs’ 14

And, like Leoni,15 Fuller is wary indeed of the legidative
‘creation’ of law as opposed to emergent, customary law.
Partly this reflects his lengthy experience as a commercial
arbitrator.16  But it also stems from his distrust of what
Hayek describes as the “constructivist rationalism”1? that
grounds lega positivist thinking. For “[t]he characteristic
error of the constructivist rationalists ... is that they tend to
base their argument on what has been called the synoptic
delusion, that is, on the fiction that all the relevant facts are
known to some one mind, and that it is possible to construct
from this knowledge of the particulars a desirable social
order.”18

This concern is especially apparent in Fuller's caution to
the legislative draftsman that the latter should not force
upon the interpreting agent “senseless tasks’.1® For not
only does the problem of interpretation revea “the coopera-
tive nature of the task of maintaining legality”,2° but it
clearly demonstrates how the draftsman has to “be able to
anticipate rationa and relatively stable modes of interpreta-
tion"2! in order to create meaningful laws. Echoiong
Hayek, Fuller explains that “[n]o single concentration of in-
telligence, insight, and good will, however strategically lo-
cated, can insure the success of the enterprise of subjecting
human conduct to the governance of rules”2 If law-mak-
ing is essentially a process of entrepreneurial discovery,
then only a free market in law can be entirely compatible
with the enterprise of law, of “subjecting human conduct to
the governance of rules’.z

It isin thislight that the present Paper is offered. | divide it
into two main sections. Firgt, | deal with the ideas particu-
larly connected with The Morality of Law such as: the dis-
tinction between the moralities of duty and aspiration; the
nature of law’s internal morality; and Hart's criticisms of
the foregoing as violating the legal positivist distinction be-
tween what is and what ought to be, i.e. the confusion of
law and morals. The second section is an elaboration of
Fuller’'s procedural natural law theory. Here | examine his
contention that protection of rights can emerge from cus-
tomary law, taking particular notice of the spontaneous

evolution of the medieval Law Merchant. | conclude by
drawing out the implications of Fuller’s ideas for contem-
porary thinking on the nature of law and society.

I THE MORALITY OF LAW

(A) The Two Moralities

In opposition to B. F. Skinner’s deterministic behavourism,
Fuller sees in man the capacity to alter his actions by con-
scious decision; the role of law being to enable his social
orientation. Indeed, though “lega morality can be said to
be neutral over a wide range of ethical issues’! Fuller ar-
gues that it cannot remain neutral to the nature of man him-
self since “the enterprise of subjecting human conduct to
the governance of rules involves of necessity a commitment
to the view that man is, or can become, a responsible agent,
capable of understanding and following rules, and answer-
able for his defaults.”2

Guiding man'’s life are the moralities of duty and aspiration,
whose nature and interplay define the role, aims, and limits
of law. The mordlity of aspiration, the pursuit of virtue in
Greek philosophy, represents “the morality of the Good
Life, of excellence, of the fullest realisation of human
powers.” 3 In contrast, whereas

... the morality of aspiration starts at the top of human
achievement, the morality of duty starts at the bottom.
It lays down the basic rules without which an ordered
society isimpossible. ... It does not condemn men for
failing to embrace opportunities for the fullest realisa-
tion of their powers. Instead, it condemns them for
failing to respect the basic requirements of social liv-
ing.4

After Adam Smith,> Fuller describes how the rules of lan-
guage mirror the morality of duty by specifying certain
basic requirements for social communication. Rules to
achieve excellence are notoriously vague for “the closer a
man comes to the higher reaches of human achievement,
the less competent are others to appraise his performance.”®
Far from entailing society’s dissolution, excellence can only
be achieved within a social context; outside of which “none
of us could aspire to anything much above a purely animal
existence. One of the highest responsibilities [therefore] of
the morality of aspiration is to preserve and enrich this so-
cial inheritance.””

In evaluating the passion for “deep play”, and whether such
‘excessive’ forms of gambling should be outlawed, Fuller
observes that “there is no way by which the law can compel
a man to live up to the excellences of which he is ca
pable”® However, when certain activities threaten the so-
cial bond the law can look for guidance “to its blood
cousin, the morality of duty”.® A moral scale can be envis-
aged rising from the most basic conditions required for civil
association to the very peaks of human possibilities. Be-
cause it is the line of division between duty and the pursuit
of excellence that delimits the scope of law’s ‘compulsive
domain'1® so this “invisible pointer” is shrouded by “the
whole field of moral argument” as thinkers engage in “a
great undeclared war over the location of this pointer”.1!
Indeed, this is an excellent characterization of toleration.
Those urging the pointer higher betray the intolerance of
moral censors who, “[i]nstead of inviting us to join them in
realising a pattern of life they consider worthy of human



nature, try to bludgeon us into a belief we are duty bound to
embrace this pattern.”12

Platonism has “needlessy complicated”1® the locating of
this pointer. By arguing that in order to know bad one has
to grasp perfection, Platonism claims that “mora duties
cannot be rationally discerned without first embracing a
comprehensive morality of aspiration”.1* Yet, the legal im-
potence that Platonism would have expected from millennia
of conflicting substantive moral theories has not materi-
alised: “[t]he moral injunction "thou shalt not kill’ implies
no picture of the perfect life. It rests on the prosaic truth
that if men kill one another off no conceivable morality of
aspiration can be realised.” 15

Similarly, Fuller continues, examples can be found throug-
hout “the whole field of human purpose’1® refuting the
proposition that it is impossible to reject “what is plainly
unjust without committing ourselves to declare with finality
what perfect justice would be like” .17 In this, Fuller is pro-
foundly located within Classical Liberalism’s traditional
emphasis upon the establishment of “a framework for uto-
pia’ (to steal Robert Nozick's beautiful phrasing) that ad-
heres to a conception of ‘negative liberty’ as opposed to
‘positive liberty’ .18 Composed from injunctions upon that
range of actions hostile to the continued existence of the
socia commonwealth, the idea of negative liberty is suc-
cinctly conveyed in Herbert Spencer’'s famous ‘Law of
Equal Freedom’.

Hence, that which we have to express in a precise way,
is the liberty of each limited only by the like liberties
of al. This we do by saying: Every man is free to do
that which he wills, provided he infringes not the equal
freedom of any other man.1®

This runs in sharp contrast to ‘positive liberty’ or ‘entitle-
ment’ claims to welfare fulfilled at another’s expense. In-
deed, it is the very institutionalisation of class interests by
the coercive, redistributive power of the State that en-
dangers social peace® Thus, the very anti-perfectionism of
Classical Liberalism enables us “to create the conditions
that will permit a man to lift himself upward. It is certainly
better to do this than to try to pin him to the wall with a
final articulation of his highest good.”2

But “this issue is far from prosaic”, Nolan attacks Fuller.2
For, “if we should not kill on the grounds that we destroy
higher aspiration moralities some idea of what those moral-
ities are would be needed other than the implied benefits of
leaving people free (to exchange goods and services).”23
Not only is this infused with Platonism but it betrays a pro-
found naivete concerning the alternatives of social organisa-
tion that is dangeroudly irresponsible. As Ludwig von
Mises explains, only two choices (capitalism or sociaism)
ultimately exist. And,

[i]f one further realises that socialism [too] is unwork-
able, then one cannot avoid acknowledging that capi-
talism is the only feasible system of socia organisation
based on the divison of labour. ... A return to the
Middle Ages is out of the question if one is not pre-
pared to reduce the population to a tenth or a twentieth
part of its present number and, even further, to oblige
every individual to be satisfied with a modicum so
small as to be beyond the imagination of modern
man.” 24

Surely the reality implied by the severing of the social
bonds overcomes Nolan’s objection: for, in the extended
order, there is a morality of aspiration achieved by “leaving
people free (to exchange goods and services)”.%

(B) Thelnner Morality of Law

To illustrate “the problems of institutional design”,%6 and to
derive the requirement for the “Inner Morality of Law”,
Fuller marshals his “mythopoetic powers’?” in “The Prob-
lem of the Grudge Informer”.28 The problem is not that a
legal system (of sorts) did not previously exist, but that
what did exist not only sanctioned but actually encouraged
individuals to settle old-scores through the coercive power
of the State. With the dictatorship gone the demand that
such “grudge informers’ be punished emerges.?® It falls to
the reader, newly elected as Justice Minister, to resolve the
problem. Whilst such acts were not illegal under the old
regime, current public sentiment is such that individuals so
accused are likely to be lynched.30

Fuller dampens the constructivist temptation with the sobe-
ring tale of King Rex and the eight ways in which he failed
to make law. Of the routes to failure:

The first and most obvious lies in a failure to achieve
rules at al, so that every issue must be decided on an
ad hoc basis. The other routes are: (2) a failure to
publicise, or a least to make available to the affected
party, the rules he is expected to observe; (3) the abuse
of retroactive legidation, which cannot itself guide ac-
tion, but undercuts the integrity of rules prospective in
effect, since it puts them under the threat of retrospec-
tive change; (4) afailure to make rules understandable;
(5) the enactment of contradictory rules or (6) rules
that require conduct beyond the powers of the affected
party; (7) introducing such frequent changes in the
rules that the subject cannot orient his action by them;
and, finally, (8) a failure to achieve congruence be-
tween the rules as announced and their actual adminis-
tration.31

Rather than adopt a substantive natural law approach, pos-
tulating a higher law that sanctions the legidative function
of the State (as did some German lega postivists like Gus-
tav Radbruch??), Fuller counsds in favour of a procedural
natural law approach. Taking up his eight ways to fail to
make law Fuller explains that they are mirrored by eight
“desiderata’ or “eight kinds of legal excellence toward
which a system of rules may strive’33 and embodied in the
Inner Morality of Law.

The IML is essentially a morality of aspiration: whilst the
law should be promulgated most of the demands for legal
excellence cannot easily be expressed as duties, thereby
condemning the Inner Morality of Law “to remain largely a
morality of aspiration and not of duty. Its primary appeal
must be a sense of trusteeship and to the pride of the crafts-
man.”34

The other major feature of the Inner Morality of Law is
that, apart from the pursuit of such legal excellence, it is not
concerned with any substantive ends. Behind the rule of
law stands an approval, originated in what Albert Jay Nock
aptly called ‘social power’ in contrast to ‘state power’ 3%
and which characterizes the social contractarian aspect of
Leveller, Lockean, and American Revolutionary thought3®
cited approvingly by Fuller. It is for the externa morality



of law, anchored in this basic social morality characterising
‘social power’, to define those substantive ends (i.e., con-
cerns for justice) to be sought through the law. But as has
already been intimated, this urge is constrained by the en-
terprise of law itself: too many regulations would under-
mine the law.3” For, as will be shown, there is a
disproportionate amount of coercion involved in implement-
ing State legislation, as compared to judgements arising
from customary law which relies upon voluntary support.

Moreover, the very desiderata comprising the Inner Mo-
railty of Law can, and must, vary with external circum-
stances. Fuller’s account of how retroactive laws may be
justified (to resolve a failure in another desiderata, for in-
stance) is a case in point. But, he concludes, referring back
to the division of labour in the extended order, “to know
how, under what circumstances, and in what balance these
things should be achieved is no less an undertaking than
being alawgiver.”38

In the case of the “grudge informer” retroactive legislation
can be justified in the attempt to restore respect for the law.
Not only is this a swifter and surer approach than attempt-
ing to interpret Nazi statutes as to their legality at the time,
or to argue that their very vagueness compels the rejection
of such legidation, it also counters the unstated system of
rules, imposed by the Party’s terror in the streets and press-
ure on the judiciary, that existed without formal legidative
enactment.

It is useful at this point, however, to recall the arguments of
the Marxist legal theorist, Pashukanis. Pashukanis sug-
gested that there is just as much economic calculation, or
evaluation of the consequences accruing from an action, in
the moral sphere as there is in the economic sphere.3®
Thus,

in bourgeois crimina law we find a table of crimes
with a schedule of appropriate punishments or expi-
ations — a kind of price list for misbehaviour. ... The
lega subject is thus the legal counterpart of the econ-
omic trader.%

Clearly, with no “price list for misbehaviour”, it might natu-
rally be assumed that no wrong was committed by the
“grudge informers’.

But the heart of law is not dependent upon subjective calcu-
lations, i.e. the economics of margina utility or its moral
equivalent the morality of aspiration. The conception of ac-
ting man re-ordering his activities in accordance with his
constant creation and revision of plans is incompatible with
the requirements of the morality of duty sustaining society.
For, with the continua change of opportunity costs, i.e. the
imagined value of the moral desirable aternative foregone
at the moment of choice, ‘laws facilitating the settling of
grudges will radically influence individual choice and,
therefore, action. Marginal utility theory is positively hos-
tile to the social bond in this respect. Thus it remains the
province of the morality of duty, or the economics of ex-
change, to defend the ‘basic ground rules required for so-
cial cooperation based upon voluntarily assumed, reciprocal
relationships. In this manner it is apparent that even with
no legidlative proscriptions certain acts will still violate the
most basic social duties and, hence, be subject to legal pun-
ishment. It is because the IML is anchored in the mainten-
ance of civil association that such “grudge informers’ can
be viewed as having violated the minimum duties required

for socid living, regardless of the condition of positive law,
and be rightfully made subject to legal and social sanctions.

There is, in this, a remarkable similarity to the natural law
thesis of a higher law. But Fuller’s thesis is far more mod-
est. Arising from his conception of acting man and the
necessity of social life are the very institutions of individual
rights, property, and, above al, the rule of law that substan-
tive natura law theorists set down in theocratic tablets of
stone.

(C) The Positivist Quest and Hart’s Review

| turn now to deal with the issues raised by legal positiv-
ismAl In his The Law in Quest of Itself 42 Fuller relates
how legal positivists have attempted to divorce law and
morality. Following the strides made by the natural
sciences, these thinkers took up what they perceived —
mistakenly — to be the mantle of scientific method.*3
Legal positivism's basic tenets will first be presented as a
foundation upon which the subsequent critical appraisal of
Hart’'s Review of The Morality of Law can be set. | have
mostly neglected the debate in 1958 in the Harvard Law
Review in this context since the key issues are drawn out in
Hart's “Review”# and Fuller’s “Reply to Critics’.

Two ideas mark the positivist project: (1) a belief in “a
general criterion by which the law could be identified and
differentiated”; (2) and an attempt to draw a “sharp line be-
tween law and non-law (especially morals)”.#> Ever since
the Power-grounded theories of Hobbes, legal positivism
has attempted to ground the identification of law in some
master test. To do otherwise would be to slide towards ac-
cepting the proposition that ‘general acceptance’ is the hall-
mark of law, unpalatable for legal positivists since this
would also include moral concepts.

Hart's “Review” roughly consists of a restatement of these
two basic themes. First, there is his “rule of recognition”,
an attempt to establish a general criterion to separate law
from non-law and particularly aimed at Fuller’s wide con-
ception of law that, “admittedly and unashamedly, includes
the rules of clubs, churches, schools *and a hundred and one
other forms of human association’.”#6 Secondly, Hart ar-
gues that it is impossible to speak of an “Internal Morality
of Law”: to do so would be to spesk of the “internal mor-
ality of poisoning” that stresses the basic requirements and
challenges to the excellence of (efficient) poisoning.

Hart begins his attack upon the IML with a remark that the
eight desiderata “are compared by the author to principles
(he says, ‘natural laws') of carpentry. They are independent
of the law’s substantive aims just as the principles of car-
pentry are independent of whether the carpenter is making
hospital beds or torturers’ racks.”47

But Fuller's “insistence on classifying these principles of
legality as a ‘morality’ is a source of confusion both for him
and his readers’#® serving to perpetuate “a confusion be-
tween two notions that it is vital to hold apart: the notions
of purposive activity and morality.”4 Hart then turns to
consider how similar principles might not also inform the
poisoner’s craft, concluding that this would blur efficiency
related to a purpose with mora judgements about the acti-
vities and purposes themselves. The “grotesque results’ of
such a confusion stems from Fuller’s belief that the purpose
of subjecting human conduct to the governance of rules rep-
resents “some ideal development of human capacities which



is taken to be the ultimate value in the conduct of life’,50
i.e. that it represents a morality of aspiration. | have al-
ready defended, against Nolan's objections, the Inner Mor-
ality of Law in this light. But, to extend Hart’'s analogy of
the poisoner, might not the legisator also use laws, enacted
in clear observance to all the desiderata, to terrorize the
popul ace?

In reply, Fuller looks to Soviet Russia and the making of
“economic crimes’ punishable by death. Asking is it ineffi-
cient to pass retroactive legidation in this manner, Fuller
explains that even Soviet lawyers viewed such actions as
undermining confidence in law. Thus, a theory of social
disharmony, generated in the trade-off between short-run ef-
ficiency and the longer term existence of law, pushes Hart
and the legal positivists “across the boundary they have so
painstakingly set up to distinguish morality from efficiency
... [and] they might have saved themselves a good deal of
trouble by simply talking about morality in the first
place.”51

The other feature of Hart's “Review” is his intention to es-
tablish a “rule of recognition”:

In my book [The Concept of Law] | insisted that be-
hind every legislative authority (even the supreme
legislature of alegal system) there must be rules speci-
fying the identity and qualification of the legidators
and what they must do in order to make laws. ... |
used the expression ‘the rule of recognition’ in ex-
pounding my version of the common theory that a mu-
nicipal lega system is a structure of ‘open-textured’
rules which has at its foundations a rule which is
legally ultimate in the sense that it provides a set of
criteria by which in the last resort the validity of sub-
ordinate rules of the system is assured. Thisrule is not
to be characterized as either legaly valid or invalid —
though it may be the subject of moral criticism, histori-
cal or sociological explanation, and other forms of in-
quiry.5?

In reading Hart's discussion of the “rule of recognition”
(though sometimes “rules of recognition”) there is an appar-
ent gap that singularly torpedoes his entire position. He
traces the day to day activity back to, and finds their va-
lidity in, a general rule which itself conforms to the criteria
for legality of the subordinate laws®? but, as he admits in
The Concept of Law,54 “is also unlike them in that there is
no rule providing criteria for the assessment of its own legal
vaidity.”%

Moreover, this “legally ultimate rule differs both from the
ordinary subordinate rulers of the legal system and from or-
dinary social conventions or customs.” Now, whilst the
reason for adopting a ‘rule of recognition’ is to avoid® what
Hart calls the “gunman situation writ large”” his account
descends precisely into this abyss. At no point does he
overcome Fuller’s characterization of legal authority in his
scheme as “Who's Boss around here anyway?’ The entire
tradition that government is sanctioned by the governed is
lost on Hart, with merely an identification of legal authority
with Power. Yet, for a ‘rule of recognition’ to be a useful
tool, some way of deriving the legitimacy of a ‘legal auth-
ority’ is essential, and this account is absent in Hart. In
contrast, Fuller’s notion of law anchored in custom and
morality is far more plausible, especially at times when
State law collapses.®® |In fact, as Benson suggests, there is

in Fuller’s view an “implicit constitution” which “emanates
from reciprocity, as does the recognition of duty (and,
therefore, law) in general.”%®

Il CUSTOMARY LAW AND THE LAW
MERCHANT: ELABORATING
FULLER'S PROCEDURAL NATURAL
LAW THEORY

The previous section argued that Hart’s conception of law is
inadequate either to explain or to define the enterprise of
law. Indeed, his emphasis upon the ability to punish as the
defining feature of a lega system is humbled by the lowly
tennis club’s capacity to fine, suspend or expel members
non-compliant to its rules. The identification of Law and
Power is thus misguided and obstructive. Moreover, be-
cause law is an enterprise it must necessarily be concerned
about what ought to be as well as about what is. Typically,
when individuals in dispute ask their lawyers ‘what is the
lav? they look not to the present but to the future; they
want to know how the legal confusion will be resolved. In
this endeavour it is clear that law-making must be animated
by moral concerns, especialy the challenge to excellence.
But it should be stressed that:

Every step and every movement of the multitude, even
in what are termed enlightened ages, are made with
equal blindness to the future; and nations stumble upon
establishments, which are indeed the result of human
action, but not the execution of any human design.!

If, as Menger observed, even law can emerge without con-
scious design? then a procedural natural law theory, relying
merely upon sdlf-interest, might be shown (both historically
and theoretically) to recognise and protect rights.

(A) The Medieval Law Merchant3

Emerging during the eleventh and twelfth centuries from
the self-interested concerns of merchants, the Law Mer-
chant represents what Fuller calls a “language of interac-
tion"4 facilitating trade. The Roman Empire’s collapse had
been followed by a near extinction of commercial activities,
only being revived by an expansion of agricultural produc-
tivity, which freed labour to engage in industrial manufac-
turing in the newly emergent towns. This synergistic
relationship, between the revival of commerce and the im-
provement in agriculture, marks a greater level of speciali-
sation and thus increasing economic activity. Trade,
specialisation, and the emergence of money, the most mar-
ketable commodity, by substituting indirect exchange for
barter, increases productivity and individua welfare. Simi-
larly in law, with the fracturing of the Roman Empire there
existed no uniform body of law; towns, regions, and coun-
tries all had different legal systems. Indeed, within any
town there was likely to be a profusion of legal jurisdiction-
S ecclesiastical, manor-ia, or civil. With growing returns
to be made from commerce crossing different legal systems,
away of resolving disputes became increasingly valuable.

(B) Customary Law

Merchants are, of necessity, engaged in purposeful activity
orientated towards others. As Hayek observes, business
practices generate, over time, expectations in the minds of
others; expectations “reasonably formed because they corre-



sponded to the practices on which the everyday conduct of
the members of the group was based.”> Furthermore,

The significance of customs here is that they give rise
to expectations that guide people’s actions, and what
will be regarded as binding will therefore be those
practices that everybody counts on being observed and
which thereby condition the success of most activities.®

Because customary law is rooted in “the existence of ‘social
mores defining rules of conduct”” it is necessarily associ-
ated with the basic rules establishing civil association, i.e. it
is dependent upon the morality of duty. Three conditions,
Fuller suggests, underpin duty. “First, the relationship of
reciprocity out of which the duty arises must result from a
voluntary agreement between the parties affected; they
themselves ‘create’ the duty. Second, the reciproca perfor-
mances must in some sense be equa in value.”8 Because it
is nonsensical to consider equality as exact identity some
common unit of measurement, into which differences can
be subsumed, is necessary. And, “[t]hird, the relationships
within the society must be sufficiently fluid so that the
same duty you owe me today, | may owe you tomorrow in
other words, the relationship of duty must in theory and in
practice be reversible.”®

Based upon voluntary trade, a common unit of comparison
(money), and the changing roles of individuals (as buyers
and sdlers), the market order is that form of socia organi-
sation that best accords to the morality of duty. For only
“in a society of traders’ can Fuller’s conception of duty,
based upon reciprocity, be realised.

(C) The Evolution of Customary Law

The “dirty feet” characterisation of the Law Merchant con-
veys the pressing urgency for resolving disputes and dif-
ferences in business practices faced by merchants anxious
to move on to their next market. Also present is their re-
luctance to use local laws: roya courts typically considered
void contracts specifying interest, whilst few local legal
authorities were technically competent in the area of com-
mercia practice.l0

A new procedure or ruling, satisfying both parties, was
likely to be copied and adopted by other merchants in both
their initial contracts or during arbitration. As the circum-
stances to trade atered so new rules displaced older and
less efficient practices. Gradually, there evolved a universal
body of rules, the Law Merchant, that in “turn was a pre-
requisite for the rapid development of trade”,1* and which,
importantly, was not based upon compulsion by the State
(or private individuals). Fuller notes that, as opposed to the
hierarchical or “vertical” order imposed by State law, cus-
tomary law and the Law Merchant are examples of “hori-
zontal forms of order”.12

Customary law is superior to not only statute but also judge
made law. Whereas a bad statute or, less commonly, bad
judicial decision affects the entire legal system, through en-
forcement and precedent, customary legal systems quickly
abandon bad, unjust, or inefficient rules and limit damage
to only a portion of the extended order.l¥ Benson finds
that, with respect to the Law Merchant, a number of legal
innovations were adopted “because they promoted speed
and informality in commerce and reduced transactions
costs’4 whereas though “royal law, such as the Common
Law in England, was developing during this same period,

and while supporters of the common law take pride in its
rationality and progressiveness, the fact is that this state
produced law as enforced by the king's courts simply did
not adapt and change as fast as the rapidly changing system
required.”1> Precisdly this point is emphasised by Fuller:

From the standpoint of the internal morality of law, for
example, it is desirable that laws remain stable through
time. But it is obvious that changes in circumstances,
or changes in men’'s consciences, may demand changes
in the substantive aims of law, and sometimes disturb-
ingly frequent changes.16

(D) Consent — The Foundation of Customary Law

At the heart of any system of customary law lies the volun-
tary support of all participants. Unlike State law, marked
by the coercive subjugation of citizens beneath leviathan,
customary law is a cooperative enterprise. Profitable rela
tionships are jeopardized by the adversarial nature of State
courtsl” and its delays. Thus, speedy resolution, under a
mutually agreed upon arbitrator, is attractive even to mer-
chants who had not originally stipulated resort to arbitration
in their contracts. The conceptual choice of conflict or con-
versation still holds in this instance. By avoiding arbitra-
tion (conversation) a recalcitrant merchant thereby em-
braces either the hogtility engendered by State courts or the
violation of contractual agreements, i.e. property rights,
which, in the case of agricultural products, with high peri-
shability, would be tantamount to theft or wanton destruc-
tion.l®8 Since both parties agreed to arbitration both
voluntarily accept the arbitrator’s resolution. Damages for
rights violations, in the form of torts, would take the form
of economic restitution. Benson explains that:

... these courts' decisions were accepted by winners
and losers alike because they were backed by the
threat of ostracism by the merchant community at lar-
gea very effective boycott sanction. A merchant who
broke an agreement or refused to accept a court ruling
would not be a merchant for long because his fellow
merchants ultimately controlled his goods. The threat
of a boycott of al future trade “proved, if anything,
more effective than physical coercion”.1®

(E) Customary Law as Procedural Natural Law

Emerging out of the exigencies of trade the Law Merchant
reflected the concerns of the merchants themselves. Private
property and the sanctity of contracts were both recognised
by participatory merchant courts. Moreover, an element of
fairness coloured the Law Merchant both in holding that
“[f]lraud, duress or other abuses of the will or knowledge of
either party in an exchange’? invalidated contracts whilst,
as Berman notes, “even an exchange which is entered into
willingly and knowingly must not impose on either side
costs that are excessively disproportionate to the benefits to
be obtained; nor may such exchange be unduly disadvant-
ageous to third parties or society generally.”2! Indeed, Ful-
ler notes, this principle of fairness in exchange is bound up
in the very idea of reciprocity.22 Few, if any, would know-
ingly enter a trade or “would voluntarily recognize a legal
system that was not expected to treat him fairly”.23

At the start of this section it was suggested that Fuller’'s
procedural natural law theory would give rise to exactly
those ingtitutions characterizing substantive natural law. As



| have attempted to demonstrate, the Law Merchant, a spon-
taneously evolved legal system, bears out Fuller’s thesis.
Confirming this is Benson's contention that customary legal
systems (such as the Law Merchant) generally exhibit the
following features:

(1) a predominant concern for individua rights and
private property; (2) laws enforced by the victims
backed by reciprocal agreements; (3) standard adjudi-
cative procedures established to avoid violence; (4) of-
fences treated as torts punishable by economic restitu-
tion; (5) strong incentives for the guilty to yield to
prescribed punishment due to threat of social ostra-
cism; and (6) legal change via an evolutionary process
of developing customs and norms.24

IV Conclusion

Fuller closes The Morality of Law reaffirming the need to
open communication between men; without such spreading
of knowledge the extended order cannot function and man's
existence will, ultimately, be threatened, This laissez-faire
vision of international free trade arises because

the morality of aspiration offers more than good coun-
sel and the challenge of excellence. It here speaks
with the imperious voice we are accustomed to hear
from the morality of duty. And if men will listen, that
voice, unlike that of the morality of duty, can be heard
across the boundaries and through the barriers that
now separate men from one another.!

The current public law crisis? characterised by escalating
crime rates and soaring State spending on ‘law and order’,
has its very roots in “[t]he crimina justice system's neglect
of crime victims. ... Crime victims must be involved in the
pursuit and prosecution of criminals if a system of law and
order is to be effective.”3 With no recourse to restitution
victims are additionally burdened by the costs of detection,
apprehension, trial, and detention of criminals. Piled upon
this weakened structure are ever more burdenous statutes,
regulations, and informal rules expanding the sphere of
State action. As Gustave de Molinari predicted in 1849,
State provision of law and order threatens the cooperative
venture of society,

[Y]ou forthwith see open up a large profession dedi-
cated to arbitrariness and bad management. Justice
becomes slow and costly, the police vexatious, individ-
ual liberty is no longer respected, the price of security
is abusively inflated and inequitably apportioned, ac-
cording to the power and influence of this or that class
of consumers. ... In aword, all the abuses inherent in
monopoly or in communism crop up.4

Fuller’s teachings offer an alternative account of the origin
and function of law: his close identification of law with the
market, a theme Benson explores in depth, suggests that the
enterprise of law sits uncomfortably with legisation. But
rather than condemn man to a Hobbesian war of each
against all, Fuller's emphasis is upon often informal, cus-
tomary legal systems to coordinate human interaction. The
creation of law through a procedure of entrepreneurial dis-
covery and competition, as | have shown, will recognise in-
dividual rights and preserve the voluntary socia order.

One idea, which Fuller insufficiently emphasised, now
forms the basis of the burgeoning law and economics

movement. Scarcity and competing claims generate econ-
omic incentives to establish property rights rather than re-
sort to violence.® With technological solutions like barbed
wire fences on the treeless prairies, or the creation of new
legal rules, individuals beyond the reach of established gov-
ernments still endeavoured to subject their conduct to the
governance of rules. As the breakdown in State law
becomes more apparent, so the customary lega systems
typically characterising the open frontier will more and
more become the default of seftled societies.”

I will close this account with a statement from Harold J.
Berman, a colleague of Fuller’'s, reflecting much of the
richness of Lon Fuller’s thought that |1 have sought to port-
ray here:

The conventional concept of law as a body of rules
derived from the statutes and court decisions — re-
flecting a theory of the ultimate source of law in the
will of the lawmaker (‘the state') — is wholly inade-
guate to support a study of a transnational legal cul-
ture. To speak of the Western lega tradition is to pos-
tulate a concept of law, not as a body of rules, but as a
process, an enterprise, in which rules have meaning
only in the context of institutions and procedures,
values, and ways of thought.®
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