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What follows is the text, very dightly amended for
publication, of the evidence submitted in July 1994 by the
Libertarian Alliance to the Law Commission, in response
to Consultation Paper No. 134, On Criminal Law: Consent
and Offences Against The Person.! When submitted to the
Law Commission, the evidence was accompanied by copies
of two other Libertarian Alliance publications, both by
Anthony Furlong. These were Sado-Masochism and the
Law: Consent Versus Paternalism, Legal Notes No. 12, and
“Reflections on the Case of R v Brown”, which wasin
issue No. 18, May 1993 of the Libertarian Alliance’'s
journal Free Life, pp. 4-6.
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FOR LIFE, LIBERTY AND PROPERTY

| The*“Spanner” Case and Offences Against the
Person

The Libertarian Alliance has previously expressed
great concern over the “Operation Spanner” prosecu-
tions, on the original December 1990 case, the Fe-
bruary 1992 Court of Appeal judgment, and the March
1993 House of Lords final judgment. We therefore do
not intend to repeat all the points made in our publica-
tions in this Submission, but to focus on the specific
points raised in Law Commission Consultation Paper
No. 134, Criminal Law: Consent and Offences Against
the Person.

Il A Critique of Law Commission Consultation
Paper No. 134 on “Criminal Law: Consent and
Offences Against the Person”

In our view the Consultation Paper is thoroughly un-
satisfactory as a basis for re-examining the subject of
consent and offences against the person. We do not
intend to comment on every issue raised by the report,
nor to respond to every Question for Consultation
raised in Part IV of it, pp. 70-71. Rather, we will
make a number of observations that we hope will cut
through what in our view is the muddied, self-contra-
dictory and illiberal analysis contained in that Paper.

1. Common Law

As libertarians we take a generally favourable view of
both the evolution and content of Anglo-American
Common Law. We believe that common law arrives
frequently at a substantive content which can largely
be identified as liberal: that is, it sanctions rules and
values largely identifiable as being supportive of indi-
vidual freedom, autonomy, freedom of choice, and
self-determination.  We believe these values to be ra-
tionally and scientifically defensible as a body of
“Natural Law” derived from, and sustaining, the nature
of humanity — values that can fairly be termed, in pol-
itical terminology, classically liberal or libertarian.?

However, where common law departs from such lib-
era principles we believe it to be flawed, illegitimate
as rea law, and subject to correction by legidative re-
form. We thus dissent from the Consultation Paper’s
view that present common law on the topic of consent
to harm should be reproduced (1.1, p. 1)

2. Our Basic Principle: Individual
Self-Deter mination

In our view the principle of consent (provided such
consent is not gained fraudulently or coercively, and is
hence not truly consent) should be atotal and absolute
defence in law. We thus agree with the principle enun-
ciated by John Stuart Mill in On Liberty (although not,
unfortunately, actualy fully or consistently maintained
by him), that “Over himself, over his own mind and
body, the individual is sovereign.”® Just as the individ-
ual is now recognised in British law as having the right



to commit suicide, we believe that the individual
should have the right to harm him or herself in what-
ever way he or she so desires. We believe that the
right to autonomy further means that an individual can
consent to the involvement of others in the infliction
upon himself of temporary pain or injury, permanent
harm, damage, and mutilation or even loss of life. (In
the case of such extreme forms of harm and/or death
we would, of course, certainly recognise that surviving
participants would be well advised to establish clear
and demonstrable evidence that such activities were in-
deed fully voluntary and non-coerced, and that the
police and the courts would expect such evidence to be
available)

Hence, we disagree fundamentally with the assertion in
12.4, p. 40, “that it is not enough to rely simply on the
right of self-determination of the victim to do what he
likes with his own body.” This principle, in our view,
does cut through the Gordian knot of confuson and
prejudice manifest in the Consultation Paper. It is the
role of the law to protect individuals against invasive
acts, against coercion. “Violence” is to be prohibited
because of its invasive and coercive character. When
“violence” is involved in consensua activity it is not a
coercive act and is an entirely “private” transaction.
Consent fully and absolutely alters the nature of “vi-
olence’. If acts are consensua, they are not coercive,
and hence should not be interfered with by the law.

The irony of the Spanner decisions, and the sort of
laws being endorsed by the Consultation Paper, is that
real, non-consensua harms (imprisonment, loss of em-
ployment, invasion of privacy and social stigmatisa-
tion, personal despair and suicide) have been inflicted
upon non-criminal individuals, in the absurd guise of
protecting them from themselves and of “draw[ing] the
line between what is acceptable in a civilised society
and what is not”, as the trial judge, Mr. James Rant
QC, put it in the first December 1990 case.

We thus address explicitly the comments made in 12.3
and 12.4 (pp. 39-40). The fact that the law currently
“protects’ individuals against self “abuse”’ by drug-tak-
ing is no argument againg the principle we are enunci-
ating. Such “protection” is also, in our view, immoral
and wrong in principle. It not only infringes the legit-
imate rights of individuals, but creates social conse-
guences that are disastrous. (Namely: it is impossible
to enforce successfully such paternalist and prohib-
itionigt laws; the police are corrupted; super-profits are
generated that enrich organised crime and subvert so-
ciety a amost every level; drugs are rendered more
dangerous as they are supplied outside the normal con-
straints of market standards, competition and common
law consumer protections; artificial inducements to
“pushing” and subcultures of deviancy are created,
etc., etc.). The counter-productive consequences of
drug prohibition are now recognised by a large and
growing number of economidts, sociologists, psycho-
logists, drug treatment experts, policemen, judges, and

public officials* Drug paternalism is as immora and
socially harmful as sexua paternalism is now, and as
the religious paternalism that effectively ended in the
early 19th century wasin its time.

We reject totally the view, enunciated by Judge Rant,
that “the courts must draw the line between what is
acceptable in a civilised society and what is not”. The
role of the courts in a free society is to protect the
lives, liberty and property of individuals from force
and fraud. The fact that some people find sado-ma-
sochism “unacceptable” is a matter of their personal
opinion, just as views on the religious beliefs and ob-
servances, the political beliefs or the artistic expression
of other individuals are also a matter of personal opi-
nion. The liberal order of Britain, and most Western
nations, has now rejected the idea that the state should
dictate what is religiously “acceptable’. We see no
logical or good reason for it dictating what is sexually
acceptable — or, rather what is sexually acceptable to
Judge Rant and his colleagues.

3. Digtinguishing Forms of Self-Harm

The libertarian principle of self-determination or self-
sovereignty cuts through the intellectual gymnastics
engaged in by the Consultation Paper in trying to dis-
tinguish between permissible and impermissible forms
of risk and “violent” activities. Indeed, in our view the
Consultation Paper, like the original Spanner judgment,
engages in a classic example of disguising subjective
preference with a veil of principle. As Professor
Christie Davies, of the Department of Sociology of the
University of Reading, has put it in a forthcoming

paper:

What happened [in the Spanner case] was that the
prosecutors and the judges put up what purported
to be a general argument applied to a specific
case. In redlity, it was a device applied in a dis-
criminatory way to the behaviour of a minority of
which they disapproved on other grounds. In the
Spanner case the general argument put forward
was that you cannot ‘consent to an assault on
yourself’ ... several people were prosecuted, con-
victed and punished, even though there were no
unwilling ‘victims' to complain. They had agreed
among themselves to get up to all manner of sado-
masochistic sexual activities, but there was no
harm done outside the group. Then the judge
popped up and said in effect: *You can’'t consent
to an assault against yourself. You have no
defence and you are obliged to plead guilty.’

This bizarre perversion of an argument was upheld
in appeal by other judges though only by three to
two in the House of Lords. The problem is that the
judges apply this principle in a very selective way.
It isn't applied in the case of a boxing match or a
rugby match even when boxers or rugby players
batter into nothingness such few brain cells as



they have or when rugby players end up crippled
for life. In other words there are cases involving
great harm where the principle is not employed,
and cases of very minor harm where the principle
is employed extremely rigorously to the point
where the law is used to inflict far more harm on
the individuals involved than they ever inflicted on
each other.®

It is clear that the authors of the Consultation Paper
find “manly sports’ and even “horseplay” and possibly
religious self-mortification morally or personaly ac-
ceptable, but sado-masochistic sexual pleasure unac-
ceptable. It is thus equaly clear that the judges were
ruling not legally, but morally, or as the Consultation
Paper itself concedes, by “policy” rather than “strictly
legal” considerations (8.1, p. 19). The Consultation
Paper does not seem to redlise that much of what it
sees as “manly” and traditional horseplay (which ac-
tually borders on the truly coercive) might be seen by
others as a morally unacceptable tradition of brutalisa-
tion and religious self-mortification the manifestation
of outright mental illness. Those who would take such
a view, such as myself, would, however, have no more
right to impose their tastes by force of law than the
judges or the Law Commission.

4. The Validity of Sado-Masochistic Sexuality

We see no difference in the mora status of sado-ma-
sochistic sexuality (whether homo- or heterosexual)
and homosexudlity. It has taken time and a great deal
of intellectual and Parliamentary endeavour to expel
the law from the private lives of homosexuals. That
process has still not quite been completed in the case
of homosexudlity, as the inequality in the age of con-
sent, and the continuation of other discriminatory legal
and law enforcement practices still attests. Neverthe-
less, most people now accept that homosexuality can-
not be repressed by legal measures, that homosexuals
are not demonic monsters whose presence will lead to
the end of civilisation, and that people are entitled to
have different sexual orientations. It is bizarre that the
judges in the Spanner case, the appeal, and the House
of Lords ruling, and the authors of the Consultation
Paper, should al be so set upon criminalising sado-ma-
sochism.

The sole basis for this criminalisation appears to be
that sado-masochism, like drug addiction, is “dan-
gerous and injurious to individuals and ... if alowed
and extended is harmful to society” (12.3, p. 39) and
productive of “social damage” (12.4, p. 40).

We have aready argued for the principle that individ-
uas have a right to engage in self-harm. However, it
should be pointed out that most sado-masochistic acts
involve no permanent harm, disfigurement, or damage
to their practitioners. Indeed, most sado-masochists
have far less chance of receiving serious injury than
practitioners of the “manly sports’, whether boxing,

martial arts, rugby, soccer, skiing or a thousand and
one other risky pastimes. (In fact, no one in the Span-
ner case, which constituted a fairly extreme piece of
sado-masochist activity, needed medical treatment).

In passing, we would aso note that we find it ironic
that “lawful correction”, the truly coercive infliction of
punishment upon children, should be should be viewed
as acceptable by the Consultation Paper, while consen-
sua activities are not!

5. "“Social Damage”

We simply do not believe that any more “social dam-
age” will occur by refraining from criminalising sado-
masochism than has occurred from decriminalising
homaosexuality. We reject as fallacious the idea sug-
gested in the passage quoted from Professor G. P.
Fletcher (12.2, p. 39), that someone who has partici-
pated in consensua “sexual violence” is more likely to
engage in non-consensua (i.e. real) violence. (If he
does, he should be punished of course)) We know of
no research that has established any such likelihood.
Indeed, we believe that Professor Fletcher’s suggestion
misunderstands the nature of sado-masochism and the
character of sado-masochists. As a result of extensive
contacts with participants in both the homosexual and
heterosexual sado-masochist communities, and as a re-
sult of examining the research into sado-masochism
currently being conducted (and scheduled for publica-
tion) by Dr. Bill Thompson of the Department of So-
ciology at the University of Reading, we see no
evidence that sado-masochists are more likely to be
anti-social, dangerous or mentally pathological in any
way. Sado-masochistic “violence” is not invasive or
indicative of desires to commit invasive or coercive
acts upon other people. Sado-masochism is usualy a
form of sexual play which is usually “negotiated” in
great detail by its participants and which is conducted
with great concern for their mutual satisfaction by its
participants. It should also be pointed out that in some
theories of sado-masochism it has been argued that the
conscious engagement in such forms of sexual play
acts as a psychologically beneficia way of dealing
with certain aspects of our socio-biologica nature (re-
lating to power, hierarchy, dominance and submission),
and renders one less likely to be pathologically moti-
vated in redl life.

6. Personal “Damage’

The Consultation Paper states that any prospective
defenders of the right of self-determination should also
deal with the damage that participating in sado-ma
sochism would inflict upon the active ingtigator (12.4,
p. 40). We find it far from apparent as to what the
nature of this damage is supposed to be. The question
can only rest upon an assumption that sado-masochism
is a form of mental pathology and thus harmful in this
way to its practitioner. But, as suggested above, thisis
by no means obvious. The only other interpretation



we could put upon this point is that participants in
sado-masochism are religiously harming themselves,
i.e., damaging their chances of divine salvation.
Whether or not this is true seems irrelevant for modern
law. We have long since rejected the idea that the re-
ligious stewardship of souls is a legitimate function of
the law.

7. The Consequences of Criminalising
Sado-M asochism

We would also like to draw your attention to the prac-
tical consequences of criminalising sado-masochism.
The number of ordinary men and women who engage
in varying forms of consensua sado-masochism is un-
known. The popularity of sado-masochistic porno-
graphy, both “soft” and “hard”, in books and
magazines read by men and women alike, the results
of certain sex surveys, the popularity of Skin 2 maga-
zine and various sado-masochist and fetish clubs
throughout the country, and the extensive supplying of
such services by progtitutes, would suggest, however,
that it is huge. Many celebrities, writers, film stars,
artigs, entrepreneurs — and even a considerable pro-
portion of politicians, lawyers and judges — are
known to participate in sado-masochism. Indeed,
some sexologists suggest that elements of sado-ma-
sochism (“forceful” sex, bondage, spanking, slapping,
fantasy games, etc.) are engaged in a some time or
another by the majority of people.

The Consultation Paper is thus proposing the crimina-
lising of an activity which is engaged in or seen as
normal or legitimate by extremely large numbers of
people. It will thus bring into further disrepute a legal
system that is already seen by many people as failing
to perform its proper function, that is, protecting their
lives and property against the rising tide of criminality.

In our view, rather than concerning itself with what or-
dinary people are doing in their bedrooms, it would be
more appropriate for the law to pay increased attention
to ensuring that it delivers speedy, efficient and reason-
ably priced redress to ordinary people in civil matters,
and effective protection and restitution in criminal ones
— things it is so notably failing to do at the present
time.

If the Law Commission is determined to create real
“social damage” then it will continue on its present
course and criminalise sado-masochism. It should be
fully aware, moreover, of the ramifications of such a
decision. Amongst the consequences will be the ruin-
ing of the lives of thousands of ordinary people and
their subjection to blackmail, stigmatisation, and im-
prisonment. The Commission should aso bear in
mind that there is an enormous likelihood that amongst
those affected will be close friends, relatives, children,
and perhaps even spouses. We trust that you might
give a moment’s thought to this fact: sado-masochism
is not confined to a minority of “deviants’ and “mon-

sters”. You will be surprised how many of your
friends and relatives are going to be criminalised by
your decisions.

You should also bear in mind that there will also be the
birth of a new struggle, uniting civil libertarians on
both the so-called “left” and “right” of the political
spectrum; it will lead to civil disobedience, protest
campaigns, and the “outing” of sado-masochist politi-
cians and judges. Sado-masochists and civil liberta-
rians are not going to rest until the criminalisation of
sado-masochism is swept into the same dustbin of his-
tory as the criminaisation of religious dissent and of
homosexuality. The Libertarian Alliance will certainly
give every support possible to those resisting the perse-
cution of sado-masochists and fully endorses the right
of civil disobedience against such injustice.

Crimindlisation will thus lead to both a further decline
in the respect for, and adherence to, even the legitimate
functions of law and to increased social division and
conflict.

I11 Conclusion

We thus appeal to the Law Commission to redise the
folly of criminalising sado-masochism. We appea not
merely on grounds of principle — the libertarian phil-
osophy of autonomy and self-determination — but also
of social utility. A harmonious and decent society can-
not be built upon a basis of paternalism and social en-
gineering, whether relating to religion, politics,
economics, hedth, lifestyle or sexuality. The purpose
of the law is to protect individual liberty, not to en-
force the subjective opinions of one segment of society
upon the beliefs, expression or non-coercive behaviour
of others.
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